THIS AGREEMENT is DATED the 
day of
200…

BETWEEN

THE BODY NAMED IN ITEM 1 OF THE FIRST SCHEDULE (“The Commissioning Party”); 

AND

THE PERSON/ORGANISATION NAMED IN ITEM 2 OF THE FIRST SCHEDULE (“The Artist”)

RECITALS

A. The Commissioning Party wishes to engage the Artist upon the terms of this Agreement to create and submit a Concept Design for a work of art suitable for display in a public place, and the Artist has agreed to be so engaged.
THE PARTIES AGREE AS FOLLOWS:

1. DEFINITIONS AND INTERPRETATION
The following definitions and interpretation apply throughout this Agreement:

“Agreement” means this concept design agreement between the Commissioning Party and the Artist;

“Artist” means the person, body or other entity as specified in Item 2 of the First Schedule;

“Artist’s Brief” means the Commissioning Party’s description of the public art project attached hereto as Annexure A;

“Artist’s Contract Representative” means the person appointed by the Artist to that position pursuant to this Agreement which position shall be filled by the nominee in Item 4 of the First Schedule;

“Commissioning Party” means the body specified in Item 1 of the First Schedule.

“Commissioning Party’s Contract Representative” means the person appointed by the Commissioning Party to that position pursuant to this Agreement which position shall be filled by the nominee in Item 4 of the First Schedule;

“Concept Design” means the Artist’s proposed design created pursuant to this Agreement for a work of art for display in a public place in accordance with the Artist’s Brief;

“Confidential Information” means any Information of a Party in any form whatsoever comprising or relating to the subject matter of this Agreement and includes information relating to:

the Concept Design or the Developed Concept Design; and

the terms upon which the Artist has been commissioned under this Agreement.

whether or not the information is marked or identified as confidential, which has not been previously published or otherwise disclosed to the general public;

“Contract Fee” means the fee set out in Item 4 of the First Schedule;

“Developed Concept Design” means the Artist’s Concept Design as developed and amended in accordance with the Artist’s Brief and the Commissioning Party’s instructions;

“Force Majeure” means:

Acts of God, lightning strikes, earthquakes, floods, droughts, storms, tempests, mud slides, washaways, explosions, fires and any natural disasters;

Acts of war, acts of public enemies, terrorism, riots, civil commotions, malicious damages, sabotage and revolution; and

Government direction, expropriation, prohibition or embargo;

“GST” means the Goods and Services Tax as imposed by the GST Act;
“GST Act” means  “A new Tax System (Goods and Services Tax) Act 1999; 

“Information” means information of any nature and includes knowledge, technology, ideas, technical data, concepts, techniques, processes, formulae, expertise, models, drafts and diagrams, drawings, system designs, functional and performance specifications, computer programs, source codes, object codes, user manuals, programming manuals, modification manuals, flow charts software listings, trade secrets, inventions, discoveries, designs, methods, know-how, and any other scientific, computing, technical or manufacturing information and data, whether recorded or not;

“Intellectual Property” means copyright, trade mark, design, patent, semi-conductor or circuit layout rights, whether registered or unregistered, and includes any rights to registration of such rights (including all renewals and extensions);

“Moral Rights” shall have the meaning specified in Part IX of the Copyright Act 1968 (Cth);
“Party” means either the Commissioning Party or the Artist as the context indicates;

“Sub-contractor” means any person engaged by the Artist to carry out any part of the services for the Commissioning Party under this Agreement;

“Submission Date” means the date set out in Item 5 of the First Schedule for the submission of the Concept Design or the Developed Concept Design, as the context indicates;

“Work” means the work of art the subject of the Concept Design.

1.1 Interpretations

In this Agreement unless a contrary intention is evident:

the clause headings are for convenience only and they do not form part of this Agreement;

a reference to a clause number is a reference to all its subclauses;

a reference to a clause, subclause or schedule is a reference to a clause, subclause or schedule of this Agreement;

a word in the singular includes the plural and vice versa;

a word importing a gender includes any other gender;

a reference to a person includes a partnership and a body corporate;

a reference to legislation includes legislation repealing, replacing or amending that legislation;

a reference to dollars is a reference to Australian dollars;

where a word or phrase is given a particular meaning other parts of speech or grammatical forms of that word or phrase have corresponding meanings.

1.2 Contract Documents

This Agreement shall consist of:

these general conditions of contract;

the Artist’s Brief (Annexure A); 

the Schedule; and

any other documents annexed to these general conditions of contract.

In resolving any inconsistency in the Agreement:

the Artist’s Brief (Annexure A);

the general conditions of contract;

the Schedule; and

Annexures 

have priority in that order.

1.4
If more than one person is at any time included in this Agreement as the Artist then each such person shall be both jointly and severally liable for the performance and observance of all the provisions of this Agreement to be performed or observed by the Artist.
2. submission of Concept Design

In consideration of the Contract Fee, the Artist agrees to submit a Concept Design in accordance with the Artist’s Brief and the terms of this Agreement.

The Concept Design must be submitted to the Commissioning Party by the date specified in Item 5 of the Schedule or on such other date as the Parties shall mutually agree (“the Submission Date”).

The Concept Design submitted by the Artist must in all respects comply and conform with the requirements set out and described in the Artist’s Brief.

3. general Obligations of the Artist

The Artist agrees that:

the Artist will apply its aesthetic skill and judgment and use materials of an appropriate character and quality to create the Concept Design;

the Concept Design submitted by the Artist must in all respects comply and conform with the requirements particularly set out and described in the Artist’s Brief;

the Artist may incorporate elements derived from Indigenous heritage into their Concept Design only with the prior informed consent of the relevant Indigenous custodians/owners.

4. Contract Fee

The Commissioning Party shall within 14 days after the Submission Date pay the Artist the Contract Fee set out at Item 4 of the First Schedule. The Contract Fee will be paid according to the manner of payment outlined in Item 4 of the First Schedule.

No Contract Fee shall be paid by the Commissioning Party to the Artist pursuant to Clause 4.1 if:

the Artist fails to submit the Concept Design to the Commissioning Party on or before the Submission Date;

the Concept Design submitted does not relate to or comply with the requirements set out in the Artist’s Brief;

the Concept Design submitted by the Artist has not been prepared in accordance with, or meet the standards required by Clause 3.1 herein. 

5. Approval

The Commissioning Party must within 28 days of the Submission Date notify the Artist in writing as to the approval or otherwise of the Concept Design.
6. The DEVELOPed Concept Design

If the Artist’s Concept Design is approved by the Commissioning Party pursuant to Clause 5 above, the Artist agrees to submit to the Commissioning Party a Developed Concept Design in accordance with the Artist’s Brief and any instructions of the Commissioning Party.

The Developed Concept Design must be submitted to the Commissioning Party by the date specified in Item 6 of the First Schedule, or such other date as may be mutually agreed in writing (“Submission Date for the Developed Concept Design”).

The Artist agrees that:

the Artist will apply its aesthetic skill and judgment and use materials of an appropriate character and quality to create the Developed Concept Design;

the Developed Concept Design submitted by the Artist must in all respects comply and conform with the Artist’s Brief and any further instructions given to the Artist by the Commissioning Party.
7. Contract Fee for Developed concept design

In consideration for the Artist developing and amending the Concept Design, the Commissioning Party shall pay the Artist an extra design commission fee to be negotiated between the Parties and to be paid in the following instalments:

one half within 14 days of written approval of the Artist’s Concept Design; and 

one half within 14 days of the Submission Date for the Developed Concept Design.

No extra design commission fee shall be paid by the Commissioning Party to the Artist pursuant to Clause 7.1 in the following circumstances:

where the Artist fails to submit the Developed Concept Design to the Commissioning Party on or before the Submission Date;

where the Developed Concept Design submitted does not comply with the requirements set out in the Artist’s Brief or the instructions of the Commissioning Party;

where the Developed Concept Design submitted by the Artist has not been prepared in accordance with, or meet the standards required by Clause 6.3 herein. 

8. Approval of Developed concept design

The Commissioning Party must within 28 days of the Submission Date for the Developed Concept Design (or such other time as may be mutually agreed between the Parties) notify the Artist in writing as to the approval or otherwise of the Developed Concept Design.

9. ENGAGEMENT OF SUB-CONTRACTORS 

The Artist shall not subcontract or sublet any part of the services under this Agreement without the prior written approval of the Commissioning Party which approval may be given or withheld in the absolute discretion of the Commissioning Party.

Any approval given to the Artist by the Commissioning Party to engage a subcontractor shall not relieve the Artist from any of its contractual obligations.  The Artist shall be responsible to the Commissioning Party for the work or services of the subcontractor or any employee or agent of the subcontractor.

The Artist shall ensure that each subcontractor shall provide and maintain insurance cover of no less a standard than required by the Artist under this Agreement.

10. Contract RepresentativeS

The Commissioning Party may appoint a Contract Representative who shall be nominated in Item 3 of the First Schedule to act as a point of contact and to exercise the duties, discretions and powers vested in the Commissioning Party under this Agreement. 

The appointment of a Commissioning Party’s Contract Representative shall not prevent the exercise of any duty, discretion or power by the Commissioning Party.  The Commissioning Party may by written notice to the Artist, at any time, revoke the appointment and substitute another as its Contract Representative.

The Artist may appoint a Contract Representative (or equivalent or delegate) who shall be nominated in Item 3 of the First Schedule to fulfil the role of the Artist’s Contract Representative to act as a point of contact and to exercise the duties, discretions and powers vested in the Artist under this Agreement.  The Artist may, with the prior written approval of the Commissioning Party, which approval shall not be unreasonably withheld, revoke this appointment and shall substitute another Contract Representative.

11. gst

All amounts payable pursuant to this Agreement are expressed to be exclusive of, but subject to, GST.

The Parties acknowledge that where GST is to be applied to any payment under this Agreement the amount payable shall be increased by multiplying the GST exclusive amount by the then applicable rate of GST.

12. ownership of concept design and copyright

The Parties agree that all Intellectual Property rights in the Concept Design and the Developed Concept Design belong to and remain with the Artist.

Upon payment of the relevant Contract Fee in full, title to the Concept Design and the Developed Concept Design shall vest in the Commissioning Party. Concept Designs that do not receive the approval of the Commissioning Party within 28 days of their submission shall be returned to the Artist.

Notwithstanding Clause 12.1, the Artist grants permission to the Commissioning Party to use the Concept Design and the Developed Concept Design for the purposes and in the manner set out in Item 7 of the Schedule.

The Commissioning Party acknowledges that use, reproduction or communication of the Concept Design and/or the Developed Concept Design for any purpose other than those set out in Item 7 of the Schedule requires the prior written consent of the Artist and may be the subject of further fees and/or royalty payments on terms to be separately negotiated.

The Parties acknowledge that all Moral Rights of those entitled at law to assert them are preserved.

13. Artist’s Warranties & Indemnities

In performing its obligations pursuant to this Agreement the Artist warrants that:

the Artist is the sole legal and beneficial owner of and has full right and title to copyright subsisting in the Concept Design and/or the Developed Concept Design;

the Concept Design and/or the Developed Concept Design is not copied wholly or substantially from any other party’s work or material;

the Artist has not entered into any agreements or arrangements involving the sale, mortgage, pledge, granting of options or any other rights over the Artist’s rights, title and interest subsisting in the Concept Design and the Developed Concept Design;

neither the execution of this Agreement nor the performance by the Artist of its obligations under this Agreement will cause the Artist to be in breach of any agreement to which it is party or is subject.

The Artist will indemnify and at all times keep the Commissioning Party fully indemnified against all claims, actions, proceedings, costs and damages whatsoever made against or incurred by the Commissioning Party in consequence of any breach of the warranties contained herein in Sub-clause 1. 
14. TERMINATION AND DEFAULT

14.1 Termination by the Commissioning Party

The Commissioning Party may terminate this Agreement at any time and for whatever reason upon giving written notice to the Artist. Upon such termination any Contract Fee paid or payable to the Artist shall be adjusted either by additional payment or refund by either Party according to the amount of artistic work done by the Artist in pursuance of this Agreement up to the date of receiving such notice. 

14.2 Termination by the Artist

The Artist may terminate this Agreement for any reason prior to the Submission Date for the Concept Design or the Developed Concept Design by notice in writing to the Commissioning Party.

If the Artist terminates this Agreement pursuant to Clause 14.2.1 then no Contract Fee shall be payable by the Commissioning Party and the Commissioning Party may recover any Contract Fee already paid to the Artist. 

Default
Subject to Clause 16, either Party may terminate this Agreement immediately on written notice to the other, while preserving to itself any rights which may have accrued to it, where the other Party:

commits a material breach of this Agreement which is not capable of being remedied; or

fails to remedy a breach capable of being remedied within a period stated by notice in writing (which period must be reasonable in the circumstances). 

14.3 General  

This Agreement will terminate automatically on the death or incapacity of the Artist in which case:
the Artist or his/her estate shall retain all payment made and owed to the Artist;
the Commissioning Party agrees to pay the Artist or the Artist’s representative (as the case may be) that portion of the unpaid portion of the Contract Fee for the unfinished Concept Design or the Developed Concept Design that is in the Commissioning Party’s reasonable opinion reflective of the degree of completeness of the design work when compared with the requirements of the Artist’s Brief and the Commissioning Party’s instructions; 
the Commissioning Party shall have the right to keep copies of the Concept Design and the Developed Concept Design for the sole purpose of completing the Work; and
the Work will be completed by an artist acceptable to both the Artist or the Artist’s estate, and to the Commissioning Party. If the Commissioning Party does not wish to have the Work completed all copies of the Concept Design and the Developed Concept Design will become the property of the Artist or the Artist’s estate.  

15. RELATIONSHIP BETWEEN THE PARTIES

Nothing in this Agreement constitutes any relationship of employer and employee, partnership or joint venture between the parties.

16. DISPUTE RESOLUTION

16.1 Method of Dispute Resolution

The Parties agree that any dispute arising during the course of this Agreement will be dealt with as follows:

16.1.1 the Party claiming that there is a dispute will send to the other a notice setting out the nature of the dispute;
the Parties will try to resolve the dispute by direct negotiation, including by referring the matter to persons who may have authority to intervene and direct some form of resolution;

the Parties have 10 business days from the sending of the notice to reach a resolution or to agree that the dispute will be submitted to mediation or some other form of alternative dispute resolution procedure; and

if:

there is no resolution or agreement; or

there is a submission to mediation or some other form of alternative dispute resolution procedure, but there is no resolution within 15 business days of the submission, or such extended time as the Parties may agree in writing before the expiration of the 15 business days;

then, either Party may commence legal proceedings.
16.2 Obligations during Dispute

Despite the existence of a dispute, the Artist will (unless requested in writing not to do so) continue to perform its obligations under this Agreement.

This clause does not preclude either Party from commencing legal proceedings for urgent interlocutory or other relief.

17. liquidated damages

The Parties agree that liquidated damages for failure to submit the Concept Design and/or the Developed Concept Design by the relevant submission date will entitle the Commissioning Party to liquidated damages in the sum specified in Item 8 of the First Schedule.

The Parties acknowledge that this is a reasonable and genuine pre-estimate of the actual loss incurred by the Commissioning Party as a result of the breach.

18. CONFIDENTIALITY

Each Party shall respect the confidentiality of the other Party’s Confidential Information and neither Party shall, without the other Party’s written consent, disclose or divulge the other Party’s Confidential Information.

The duty of confidence referred to in this Clause 18 does not extend to Confidential Information which:

was in or becomes part of the public domain otherwise than as a result of a breach of this Agreement; or

is disclosed by a Party as required by law.

The onus of proof of the matters referred to in Sub-clause 18.2 is on the Party disclosing or divulging the Confidential Information.

This Clause 18 survives effluxion of time or termination of this Agreement.

19. PUBLICITY

The Artist must not make or permit to be made a public announcement or media release about any aspect of this Agreement or the Public Art Project without the prior written consent of the Commissioning Party.

20. NOTICES

All notices required or permitted to be given under this Agreement:

must be in writing and sent to the relevant address provided in Items 1 or 2 (respectively) of the First Schedule; or

may be delivered by hand or sent by pre-paid letter or facsimile transmission; and

will be deemed to have been served if by hand when delivered, if by post 48 hours after posting and if by facsimile, upon receipt of confirmation of successful transmission.

21. MISCELLANEOUS

21.1 No Waiver

No waiver by a party of any breach of this Agreement is binding unless it is made expressly and confirmed in writing.

21.2 Modification

A modification or variation of this Agreement must be made in writing and signed by both parties. 

21.3 Effect of Failure to Enforce Rights

Failure or omission by a Party to enforce or require strict compliance with a provision of this Agreement does not affect or impair that provision or the right of the Party to avail themselves of any remedies they may have in respect of any breach of this Agreement. 

21.4 Assignment

Neither Party may assign this Agreement or any of his or her rights under this Agreement without the prior written consent of the other Party.

21.5 Severance

If any provision of this Agreement is void or unenforceable, all other provisions which are self sustaining and capable of separate enforcement without regard to the invalid or unenforceable provisions are and will continue to be valid and enforceable in accordance with their terms.

Force Majeure

Neither party shall be liable for any delay or failure to perform its obligations pursuant to this Contract if such delay is due to Force Majeure.

If a delay or failure of a party to perform its obligations is caused or anticipated due to Force Majeure the performance of that party’s obligations will be suspended.

If a delay or failure by a party to perform its obligations due to Force Majeure exceeds ninety (90) calendar days either party may immediately terminate the Contract on providing notice in writing to the other party.

21.6 Governing Law and Jurisdiction

This Agreement is governed by and is to be construed in accordance with the laws in force in South Australia and the parties submit to the jurisdiction of its courts.

21.7 Costs

Each party must bear its own costs of and incidental to the negotiation and preparation of this Agreement.

EXECUTED as an Agreement by The Commissioning Party and the Artist.

	SIGNED FOR AND ON BEHALF OF

THE COMMISSIONING PARTY

as its duly Authorised Officer in the presence of:-

.................................

Witness
	)      

)

)      

)      . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


)      Duly Authorised Officer


	EXECUTED BY THE ARTIST 

in accordance with section 127(1) of the Corporations Act 2001 (Cth) by authority of its directors:
	)      

)

)
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


)

Signature of Director/Company Secretary)

) 

) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


)

Name of Director/Company Secretary


OR

	SIGNED BY THE ARTIST

in the presence of:-

.................................

Witness
	)      

)

)      

)      . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


)      Signature of Artist

)      


FIRST SCHEDULE

	ITEM
	DESCRIPTION

	Item 1

Commissioning Party


	Type name of Commissioning Party here

	Item 2

The Artist


	Type Artist/s name here

	Item 3    

Clause 10
Contract Representatives


	Artist’s Contract Representative (if any):

Type Artist/s contract representative here
Commissioning Party’s Contract Representative:

Type Commissioning Party's contract representative here


	Item 4    

Clause 4
Contract Fee

Manner of payment


	Type the contract fee and payment method here

	Item 5    Clause 2
Submission Date for Concept Design


	Type the submission date for the concept design here

	Item 6    Clause 6
Submission Date for Developed Concept Design (if applicable and ascertainable)

 
	Type the submission date for the developed concept design here

	Item 7    Clause 12.3
Permitted uses for the Concept Design and the Developed Concept Design


	Type the permitted use of the concept design here

	Item 8

Clause 17
Liquidated Damages (if any)
	Type the Liquidated Damages (if any) if the concept design fails to be delievered here


ANNEXUE A

The Artist’s Brief
